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1. Whére RFP established cv puter hardware requirement and
succeasful offeror pr.posed "firmare,' after technica’
review of issue, GAO does not bslieve protester has sub-
stantiated ite view that firsware is always classified as
software, nor has protestcr clearly shown that agency's
acceptance of firwware as being sufficient to fulfill
hardware require-cnt lacks reasonable basis.

2, A;eney ] lcceptrﬁée of auccessful offeror'l fir-wnra as
-eetin; RFP co-puter hardware specification may.not have
effected substantial cliangs in Covernment’s r-quirnnents.
However, where RFP did not mention firmware snd indicated
that Government's primary concern was obtlining acceptable
compiter at lowest price, GAO believes agency failed.to
maximize competition -hecause it did not conduct meaningful
discussiona which would hbave advised protester that fttm—
wara approach might be acceptable and that protester's
hlrdwlra approach wus potentially excessive relponse to
sgency's needs. :

3. u:spite agency's view that’ RF? provision requitive auccessful

completion of computer benchmark in'8 hours was established
v an. natter of Goverument.'s convenience and was not necensarily

;quGXLQIQ, in cuse wﬁere -;ancy found it appropricte to
allow: one ‘offeror n]most 15“totxl hours in .. benchmark sessions
more than 3 lontha lpart. GAO believes *hat.RrP should have
been amcnded'to ‘indicate that 8-hour raqutre-ent wds flexible,
and second offeror qahou‘d have been. aliound to revise proposal
and hava been sccorded similar flexible treatment in benchmark

of revised propo-al's equipment configuratian.

&, Hhiving certnin e:nputer benchmark roquirenentl and allowing
substitutions of equipwant in successful offeror's benchmark
performance is not fouud to te objectionable in circumstances
where waivers and subatitutions (1) were believed necessary
to maintain competition in procurement (2 involved incidental,
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lower-performance equirment and (3) did not affect
offeror's obligariva ‘r furnish higher-perfirmance equip-
ment ic had proposed and which agency had found to be
technically acceptable.

5.  Wheve agavcy states that co-putot benchasrk output was
exsxined and found to be acceptable, protester's contra-
dictory lua*rtion that successful offercor's benchmark
results vere Jartially macceptable does not establish
that agency's auccount of facts Is inaccuzate.

6. Where agency required certification in bast and final offers
that equipment configuration proposed;was that which had
passed computer benchmark and had been dutermined to be
technically acceptable, successful ufferor's resHonses are
viewed as meeting intent of requiremeat though cevrtification
as such was not pravided.

The Sperry‘Rand corporation. ucting through its Spotry Univac
Federal Systems! Diviaion (heretnnfter Sperry Univac). has protested
the award of a contract to Systems Engineering lLaboratories (SEL)
under request for proposals (RFP) Ro. 5663, issued by the United
States Gaological Survey, Depe:iurcnt of-the Inter Lor.

The RFP contouplated the award, of a oontract for a_ small conputor
systen and ancillary items. The prinoipal evaluation factor was total
coat to the Government. Three offororn oubnitted proposalo-= Sperry
Univca'a znd SEL's proposals were found toibe in the competitive
range. Negotiations were conducted, benchasrk de-onotrnti“ns were
held, and several rounds of revised proposals were submitted. In
the final evaluation, SEL's lowest evaluated price (on a purchase
basis) was $463,941.89 and Sperry Univac's lowest eveluated price
(lease with option to purchase basis) was $1,008,755.56. Award wae
aade to SEL.

The ptotea:et contends that’ SEL 8, propolal failod to neet
several RFP hardware and aoftwaro requirenento, and that SSL' 8-
performance - of the live test. denonstrntion (benchlark) wvas not’ in
accordancu with the RFP, Sporry Univac believ:u that by accaptins
SEL's’ proposal in these circunatanceo. the agency waived cevtain of
the KFP's provisiona and theréby made substantial changes in the
Government's requiremants--without complying with Federal Procurement
Ragulations § 1-3.805-1(d) (1964 ed. circ. 1), which requires that
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lubltantial changas be mads by a urttt-n amendment to. the RFP.
Relying on th: reasoning in such '‘dacisions as University of New
Orieans, l—lulﬂ, January 14, 1976. 76-1 CPD 22, and Corbetta
‘Construction Company. of Illinois; Inc., 55 Comp. Gun. 201 (1975),
75-2 CPD 144, Sperry Univac contends that the agency's actions
dcprived tha Covernment of the benefit of mai.imum competition.
Also, tha protester contends thiat it was prejudiced, because had
it knowm of the changes it couvsd possibly have offered one of its
systums llst-priced at $588,754 or one list-priced at $628,600,
sither of wbich, in the normal course of negotiations would have
placed it in a m et coepetitiva posicion in the procurement.

The agency believes that the protester's allegations are
without merit. Tte position,fbriefly stated, is that SEL's
proposal was in compliance wit {h tha RFP?, and that the actions of
the contracting officer and other agency officials were proper
snd within their Procurearnt discretion.

The treatment .of the follouing issuas 18 organized in this
lequence._ requirement (s) imposed on the offerors; summary of
the protester's position; summary of the agency's position; and
our resolution of the isaue,

Hardvare Requirement v. Firmware Proposal

RF? cection 6 2 Zb: "Hardwnre floating-point arithmetic is required
with 7—digit -1nilun singlé-precisson and ll-digic sinimum double-~
precininn cnpability." “i i
Protester: Hnrdvnre floatﬂng point is a nnndatory requiremeut. .
SEL vifered' "firuware " Fltuwaro is software. It cannot' beJcousid—
ereduan ncceptable subatitute for the required hardware :eatura (in
aupport of this, Spr‘rry Un:lvac has furnished an affid-~vit from ica
Director of Computer Sciencgm. a Ph.D. with an.exter .siva background
of ;professional qualification:’and accomplishmentr in the computer
fiald) By accepting SEL'o firmware, the agency changed its require-
-antn without ilassuing an imendment to the RFP which would have
advised Sperry Univac of the change and peruwitted it to compete on
an equnl basig,
Agency: Firaware floating point in not generally recognized in
the 1ndustry as software. In the technical opinion of the agency,
the firuware offered hy SEL is functionally and generically hardwar:.
" SEL wmet the requirement.
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Our reviev of this fssue has included examinstion of the
cecord by GAO staff membders with a technical background in auto-
-Atic data procelsinz equipment. This technical review was not
undertaken with the intent of evaluating SEL's proposal, since
evaluation of proposals is the function of the contractin; agency.
Rather, our objective 18 to decide whether the agency's avaluation
and conclusions are clearly showm to be without a reasonable basis.
See Julie Research Laboratories, Iac., 55 Comp. Gen. 374 {1975),
75-2 CPD 232.

Ir. is our understanding that firmware is generally regarded as
hnrﬂaired software, and that it can be considered to be both hardwnra
anu softvare. In our opinion, Sperry ‘Univac has not nubstlntiaced
its vievpoint that fiimware is always claseified as software. Furthcr.
after examining the protester's submissions and SEL's proposal, we dc
not think thit tha protester has made a clear showing that the agency's
acceptance of SEL's firmware us being sufficient to fulfill the hard-
wvare requirement has no reasonable basis to support it.

As to whether the agency vas required to’ isnue an ancndleut
to the RFP to advise Sperry Univac that the agency s nn-dl had changed
from hardware to firnware, we think that a difficult’ queution ia
pr.sented. The protatter cites. dacinionu of our Oftice in Bupport of
its poaition, sevare ! ‘of which are discusued in Cdrbetta, .55 Comp.
Gen., gupra, at pnges?207—208. However, . chesu decls‘ons genernliy
involved. situatlons where RFP's establinhed spocific requirements
for certain .ypea "of equipment. .and the successful proposals offered
items which'were clearly diffarent from what-.was:called for. See,
for example, Instrumeatation. Harketiqg Corgoration, 3-182347, Jan—
uary 28, 1975, 75-1 CPD 60, where the RFP called for briynd name

" cameras with features such as magazine load and dual register pins,

and the successful offeror's camera lar%ed several of the required
features.

The prantnt case is not nearl ;a8 clear-cut.. We think thrne
SEL's firmware has certain characteristics nornally associated with
hardware; . alno, the agency states that it considers the firmware to
be conpliaut, in a. functional sense, with the RFP hardware raquire-
ment. A strong case can bi wmade, then, that acceptance of S!L'
firmware did noi involve a substantial change in the ageuncy's require-
ments, but was merely a matter of technical judgment as to whether
a particular offero.'s technical approach met the requirements.

" However, this analyeis does not ditpo;e of the issue. The
real question, in our opinion, is whather the agency fuiled to
maximize competition by not conducting meaningful written or oral
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discussions-—~diacussions which would have advised th. protr.cer
that the hardware approach it had proposed was an excessiva and
costly resjonss to a requirament which the agency had decided could
ba satiefind by s firmware .pprocch. :

‘In this connection, hHur nf!lca has reeogntsed that the require-
want that the sgency conduct meaningful discussicne, including dis-
cussions of ofrerors' proposal deficienciss, may be properly limited
by the ueed to preclude the "technical transfusion'" of ona offeror's
tnuovntive, 1nsenioun ‘tachnical approach to another offeror. Sea
Ocedn :Design Engineering Corporation, 54 Comp. Gen. 363 (1974), 74-2
CPD 249ﬂ}l‘!th‘°“ Company, 54 Comp. Gen.' 169 (1974), 74-2 CPD 137;
Baganoff Associates, Inc., 54 Comp. Gen. 44 (1974), 74-2 CPD 56.
Bomver, such cases commonly involved cost Tteimbursement-type contract
procur«nanta in which the RFP stressed the need for innovative technical
approi.ches by offerors.

4 :
X The prencnt ptocurenent ‘48 on a fixed-price basis. Given
acccpwalu tachnical proposals, the agency's prinnry concern would be
obtainin; the most udvnntageous price to the Govetnnent. The RFP
required a hardv:te feature; it did not mention’ firnware. ' We see
no;{isis on the record to coaclude thut SYL's offer of a firuvare
approarh as auch reprenented nnﬁingenioul. 1nnovnt1ve technical
appronch to’ the gency s needs. When the agency decided that a
firmware approach could ‘be’ accaptable, wve belie\ it, in effect,
‘d.tcrnined that’Sperry Univac' 8. hardware appronch was weak or deficient
in the’ senue that a hstdwnre upproach was a potentially excessive
technical reAponse to the agency's uaedu. involving excess cost.
A;cordingly, we believe that the agency ‘mrred in failing to advise
Sperry Univac tha: a €irmware approach might be considered acceptable
aud allowing Sperry Univac an opportunity to submit a revised pro-

. posal on that basis,

8-Hour Benchmark Pariad

RFP seetion 7.1t "The offeror will ‘ba given an 8~hour period during
which the benchmark nust be nuccensfully run."

Protester: The agcncy ‘waived this requirement for SEL. SFL ran

its benchaark on two different occasiona (October 28, 1975 and
February 9, 1976) invidlving a total run time of 14 hours, 55 ainutes.
In contrast, Sperry Univac personnel waras told at theilr benclmark
that the 8-hour period was a firm requirement.
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Agency: This is not u system rzquirement or a measure of computer
efficiency. It waa established for the Covernment's coavenience
and vas designed to preclude exhaustive, marathon,sessions of
~omputer trials, failures, reruns, ete. The RFP did not prohibie

a rerun of the benchmark. It vas in the Government's best interest
to allow SEL to rerun purt of its benclmark, becausn this pressrved
competition in the procursament.

We have difficulty with the agoncy n position. The agency
cites decisions such as Linolex Sxatens, Inc., et al., 53 Comp.
Gen. 895 (1974), 74-1 CPD 296, Sycor Imc., B-180310, April 22, 1974,
74-1 CPD 207, which do recognize that flexibility in applying RFP
benchnark requirements (insofar as such requirements relate to tha
technical acceptability of proposals) may be appropriate. However,
tha degree of flexibility exercised in this case goes considerably
beyond what was involved in the cited decisions.

. While the 8-hour bench-ark period in this case may have Jbedn
established for tha Gnvarnnenc(s convenience, the degree of ‘1exib111ty
of ita application--both with respect to the:total number of bench-
mark hours and the time interval between besichmark runa——obvioualy
has some bearir on the equipment configurntion which offerors are
willing to propose. An offeror having reason to believe that the
requirement will be flexibly applied might be willing to propose a
less efficient, leas expensive mystem than it ocherwise would. The
RFP tenchmark provisions are phrased in wmandatory terms. They give
little indication that the agency intended to apply them flexibly.

At the same time, we recognize that At would not be entirely
accurate to conclude that the agency's application of the benchiark
requirements was totally rigid insofar as the protester was concerned
and flexibie for SEL. A mcre serious question would bs presented here
1f Sperry Univac's proposal had been rejected for failure to complete
the benchmark within exactly 8 hours. This did not occur, The record
indicates that Sperry Univac cowmpleted the test successfully and in
the time ramaining within the B-hour period was given &n opportunity
to run a different system, even though that systea had not-tcen proposad
as an alternate proposal. Again, if an alternatae proposal had been
submitted, a different question would be preasented.

On balance, however, we believe that'éhen the agency found it

appropriate to flexibly apply the 8-hour requirement to SEL, to the
extent that it did, it should have amended the RFP to givc a clearer
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indication of thc Teal nxturl of the 8~-hour requirement, and allowed
Sperry Univcc an opportuaity to maks technical revisions to its
initial proposal, If Sperry Univac had chosen to submit & revised
tachnicsl proposal,’ ‘the ;agency should then have procesded to apply
the benchmark requiresments to Sparry Univac's revised prorosal in a
manner similar to the treatment given SEL.

Benchmark Equipment

RFP Amendment No. 1: ."All hardware and software used in the perfor-
mance of the [benchmark] must be included in the offeror's proposal.

" RFP saction 7.3: "The benchmark is to be run with the equipment the
vendor proposes to deliver."
Protester: Some of the requirements were waived for SEL without
Sperry Univac's kanowledge. The agency waived the card punch require-
lént, allowed substituted equipment for the disk and operator's
console, and allowed SEL to modify its printer. The.agency claims
that 1t was simply exercising its discretion as to judging the technical
acceptabiiity of proposals, but the decisions it cites (such as Sycor,
Inc., supra) do not stand for the proposition that RFP requirements
can ba ignored under the guise of discretion in making technical
judgncntl.
Agency: SEL's proposal included’ several items of equipment which
it does not manufacture. To benc}nark these items, SEL would have
had to purchase or lease them in anticipation of baing awarded the

i contrnct. Ther. was concern that - SEL night withdravw from the com-

; ’ petition. 1cavins Sperry Univnc (uhosa proporal was considered to

‘ be. too expensivc) as the only rcmnining dfferor. It is.not the

! agency s practice to waive benchmark requiruments. Howcyev' in the

. specinl circumstances prcscnt :in thia case, the contracting officet

’ decidcd to waive the requirements in'regard to benchmarking the

cexrd punch and’ controllar, uhich ara iter; of minimum signiilcance.

In performing the benchmack, SEL was allowe! to substitute some

; jtems (moving head disk and terminet)" fo* those it had proposed, but

) cate ‘was taken to insure that the aubatitu*ed items were of lower

perforaance'capability. Notwiths:anding the waivers and substitutions

in the benchmark, SEL 18 obligated under 1ts contract to furnish the

technically ncccp:able iteus At proposed ani to brnchmark these suc-

cessfully during contract pz. l\rmanco.

We cgree with the ' protelter that, as a general. propoui:ion,
RFP benchmark requirements cannot simply ba disragarded on the basis
that an agency is making "techrical judgments.”" Buirever, the agency
in this case was not relying solely on technical judgment, but oa its
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procurement judgment as to ?hc actions necessary to maintain a
competitive environment, JJ-o, lfter examining tha record we are
inclined to agiae with “he ‘apency’'s view that the waivers and r.b-
stitutions essentially involved incidental ~quipment only. Pinally,
even assuning for the purposes of argument that the agency erred .,
in not issuing a written RFP amendment concerning benchmark waivers
and substitutions, we have difficulty r-~e’ng how Sperry Univac was
prejudiced. If similar latitude had beser allowed Sperr. Univac in I
running its benclmark, it i3 unclear to us how this would have !“
enabled the proteater to significantly improve its competitive
poaition in the procurement--considering that it would still have
been obligated (a» is SEL) to furnish the aquipment it actually
proposed (and which the agency had determined to bu technically
acceptable) under ony resulting coatract.

Benchmark Output

RFP section 7.3 required offerors to meet certain CPU times for
cowpilation and execution of  programs,.

RFP section 7.4 required offerors to Supply benchmark output data
showing whether the requirements of section 7.3 were met.
Protester: The limited SEL output information in the agency's pos-
ression shows that SEL did not meet the compilation times for 3 of
the 5 problems involved. The agency claims that SEL asupplied all
the required output but that later it was apparently discarded;
however, the agency acknawledges that it "has retained all of Sperry
Univac' s'output. Certain outputs were never fi.:nished by SEL, as
for example, the punched card output. Also. the agency ndnits that
SEL's output for problem Ni.. 5 was’ inconplatc. .
Agency: The output deta wnich- Sperry Uaivac contesds shows that SEL v
failed r= meet cowpilation times for 3 problena does not accurately
reflect SiL's compilation. timings; the actusl relevant data, along
with other output inforuation, was not maintained in good order and
apparently has been discarded. Exiating documentn do reflect the
conclusion of the technical evaluation téam chaitnan--who witnessed
the SEL bencl..ark--that SEL's timings were acceptable. Tha RFP
requixed that output data be "supplied"; SEL: prnﬂucad the ' required
output, it wae available for examination by the Governuent, and as
nuch 1t was supplied. Sperry Univac shipped its output data to the
agency, but this was not reguired by the RFP., The SEL outpLt . for
problem No. 5 was off by 0.23 parcent, which is'not regarded as a
oignificant discrepancy. In regard to the. : zard punch, as already
noted SEL did not benchmark the card punch it proposaed; but the
technical evaluation team did examine the technical specifications

cf the proposed card punch and judged that it met the RFP requirements.
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Thi- is essential'y an i3sus of credibility. The agency states
that  its personnel observed t- SEL benchmark, that SEL uerformed
satisfactorily, and that the object:lve dats which would further sub-
stantiate that fact is no longer. available. Where the only avidenne
with respect to a disputed question of fact coneists of contradlctory
assertions by the protester and the contracting agency, the protester
has . failed to carry the burden of affirmativelv proving its allegations.
Telectro-Mek, Inc., B-185892, July 26, 1976, 76-2 CPD 81, To vhat-
ever extent protester's allegations may be taken as implying that
agency personnel acted in less than good faith, corsidering the
written record bsfore us, vhich forms the basis for rendering decisions
in bid protest cases, they must be regarded as merely speculative.
Julie Rescarch Laboratories, auprr.

Certificetion 1n Bost arJ Final Offer

ugency ‘létter dated May 18, 1976: "[P;opolall] must also contein a
certificetion that the configurntion of aquipment which: was used in
the porfornence of the Li.e TaaL Demonstration and subsequently
deterlined by the Govermnment to' neet the minimum requirements is that
vhich is bein- offered.”

Protester: ﬁfﬂs agency never reeeived such & certification from SEL.
Agency: Failure to provide the cartificatior was not viewed as suf-
fictent “ause to reject a proposal. The Government's technical
evaluation team had certified that SEL successfully completed the
benchmark test.,

It appears tu us that the purpose of this requirement was to
insure that offerors in their beat and final proposals were offering
the same type of equipment which had been successfully demonstrated in
the benchmark and datermined by the agency to be technirally acsepiable.

Since some equipment waivers and substitutions had been allowed
for SEL's performance of the. benchnark. a certification by SEL that
it was offering the same equipment used in its benchamark would mnot
be vhat the agency was seeking. The agency would, however, want to
be assured that SEL would be contractually obligated to furnish all
of the equipment it offered in ite proposal.

Under section 2.9 of the RFP, the contents of the successful
offeror's proposal were to be" considered as obligntions of the con-
tractur. Subsequent to the agency's May i8, 1976, letter, SEL submitted
several letters and messages during the period from June 1 to June 18,
1976, These letters and messages make numerous revisions to SEL's
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proposed prices but do not appeayr to maks any teachnical changes to
the proposed equipment configuration. Also, the agency has stated
that it considers SEL contractually obligated to.provide ths equipment
it proposed, Under the circumstances, we think that SEL in effact
certified that it wis offering tle equipment configuration which the
agency had determined to be technically acceptable.

Conelusion

To the extent indicated above, Sperry Univac's protest is sustained.
We believe that the agency's actions in the procurement did not afford
tv the Covernment tha benefits of maximum competiticn. Based on the
record before us, the quastion of the degree of prejudice experienced
by the protcster is more speculative; in our view, it is uncurtain how
much Sperry Lnivac would have improved its competitive pomition in the
procurement if the agency had acted otherwise.

*'n aay event, the current status of _he _procurement rcnders any
reconnendation for corcrective action 1npracticab1e. In'this regard, the
sgancy's November 11, 1976, report to our Office estimated that 1if the
protest were upheld, the Government would incur (as of that point in
time) a minimum of about $137,000 in additional costs (consisting of
nonrecoverable agency expenses in connection with the SEL contract,
terminarzion for convenience settlement, and rejrocurement costs).
Undoubtedly the cost-of corrective action at. the oresent time would
be greater; we understand that as of January 1977 the computer system
was in the process of being installed. Accordingly, we see no basis
to conclude that a recomneendation for corrective action with respect
to the award in this case would be in the Governwmeut's best interests,

Houever. by letter of today to the Secretary of the Interior,
we are suggesting that our decision's concluaions with respect to
the issues decided in the protescer's favor be brought to the atten-
tion of ‘the departmental personnel concerned with a view towards
attempting to preclude a repetition of similar difiiculties in future
procurements,

. Ka )
Deputy Conptroiabt EﬁLeral
of the United States
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